
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

Wi l l iam & Els ie Franck

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Ar t ic le  22 of  the Tax Law

fo r  t he  Yea r  1973 .

MFIDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Departnent  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

L5th day of  February,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon t { i l l iam & Els ie Franck,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Wil l iam & Els ie  Franck
L628 Ryder St.
Brooklyn, Ny

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

15 th  day  o f  Feb rua ry ,  1980 .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEIrt YORK
STATE TAX COMMISSION

fn  the Mat ter  of  the pet i t ion

o f

Wi l l iam & Els ie Franck

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Ar t ic le  22 of  the Tax Law

fo r  t he  Yea r  1973 .

AFFIDAVIT OF MAIIING

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

15th day of  February,  1980,  he served the wi th in noLice of  Decis i -on by cer t i f ied

mai l  upon John R.  Serpico the representat ive of  the pet i t i -oner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr. John R. Serpi-co
186 Jora lemon St .
Brook1yn, NY la2OI

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of  the representat ive of t i -oner .

Sworn to before me this

15 th  day  o f  February ,  1980.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February  15 ,  1980

Wi l l iam & E ls ie  Franck
1628 Ryder  S t .
Brook1yn, NY

Dear  Mr .  &  Mrs .  Franck :

P1ease take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your r ight of  review at Lhe administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
John R. Serpico
186 Joralemon St.
Brook lyn ,  NY 11201
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COUMISSION

fn  the Mat ter  of  the Pet i t ion

o f

WIILIAM FRANCK AND ELSIB FRANCK

for  Redeterminat ion of  a Def ic iency or
for  Refund of  Personal  Income Tax under
Article 22 of the Tax I,aw for the year
L 9 7 3 .

DECISION

Peti t ioners, [ . / i11iam Franck and Elsie Franck, 1628 Ryder Street,  Brook1yn,

New York LL237, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the year

1 9 7 3  ( F i r e  N o .  1 7 9 3 5 ) .

A smal l  c laims hearing was held before Wil l iam Valcarcel,  Hearing Off icer,

on  JanuarY 72 ,  1979 aL  10 :45  A.M.  a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,

Two \dorld Trade center,  New York, New york. pet i t ioners appeared by John

Serpico, Esq. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Bruce Zalaman,

E s q .  ,  o f  c o u n s e l ) .

ISSUES

I. Whether pet i t ioner is ent i t led to a rental  loss during the year L973.

I I .  WheLher  an  expense o f  $211000.00  was proper ly  used to  ad jus t  the  cos t

bas is  o f  p roper ty  so ld  in  1973.

FINDINGS OF FACT

1.  Pet i t ioners ,  Wi l l iam Franck  and E ls ie  Franck ,  t ime ly  f i led  a  jo in t

New York State Income Tax Resident Return for 1973, on which a rental  loss of

$8 ,885.42 ,  a  cap i ta l  ga in  o f  $471406.77  (be fore  any  New York  mod i f i ca t ions)

and the  s tandard  deduct ion  o f  $21000.00  were  c la imed.  On August  7 ,  1974,  an

amended New York State Income Tax Resident Return for 1973 was f i led, on which
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i temized deduct ions of  $3,422.53 ( in  l ieu of  the standard deduct ion)  and a

ren ta l  l oss  o f  $38 '520 .92  were  c la imed .  A11  o the r  i ncome and  deduc t i on  i t ems ,

inc luding the capi ta l  gain i tem, remained unchanged.

2.  On audi t ,  the Audi t  Div is ion issued a Not ice of  Def ic iency on December 20,

L976,  a long wi th an expranatory s tatenent  of  Audi t  changes,  on which:

(a )  t he  ren ta l  l oss  o f  $38 ,620 .92  was  d i sa l l owed  i n  f u I I .  Howeve r ,
rea l  es ta te  t axes  o f  $28 r775 .18 ,  and  i n te res t  expenses  o f
$7  ,660 .70 ,  i nc luded  i n  t he  ren ta l  1oss ,  we re  a l l owed  as  an
i temized deduct ionl

(b)  the long- term capi ta l  gain repor ted (before any New York modi f i -
ca t i ons )  was  ad jus ted  to  re f l ec t  t he  d i sa l l owance  o f  a  $21 r000 .00
expense that  was used to increase the adjusted cost  basis  of
the property  sold.  An addi t ional  adjustment  was made to ref lect
a depreciat ion expense deduct ion loss due to the d isal lowance
of  the renta l  loss I

(c)  addi t ional  adjustments and recomputat ions in  accordance wi th
sec t i ons  6 r5 (c ) (4 ) ,  6 I2 (b ) (1 )  and  622  o f  t he  Tax  Law,  we re  made
as a d i - rect  resul t  o f  the aforement ioned adjustments.  (Paragraphs
2 . ( a )  a n d  2 . ( b )  o f  r h i s  d e c i s i o n ) .

3 .  On  Oc tobe r  18 ,  1973 ,  pe t i t i one r  t { i l l i am F ranck  so ld  a  pa rce l  o f

property  located at  6095 Str ick land Avenue,  in  the Ci ty  and State of  New York.

Pet i t ioners contended that  th is  property  was or ig inal ly  purchased,  and subse-

quent ly  rented,  wi th a prof i t  mot ive,  to  f ive tenants,  inc luding Duropave,

Inc. ,  o f  which pet i t ioner  l { i l l iam Franck was the pr inc ipal  shareholder .

Pet i t ioners fur ther  contended that  no rent  was paid to pet i t ioner  Wi l l iam

Franck f rom any tenant  dur ing 7973,  s ince a l l  tenants were asked to vacate the

p rem ises .  Pe t i t i one r  W i l l i am F ranck  a l so  con tended  tha t  he  pa id  $21 ,000 .00  to

Duropave,  rnc. ,  who t tundertook to c lean the s i te  for  the purchaser" .

4.  Pet i t ioners d id not  of fer  any sworn test imony.  Pet i t ioners submit ted

into ev idence a decis ion f rom a landlord- tenant  c iv i l  act ion,  a contract  of

sale for  the 6095 Str ick land Avenue property  and var ious b i l l ings f rom Duropave,

Inc.  No other  ev idence was submit ted in  support  of  pet i t ioners '  content ions.
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CONCTUSIONS OF LAW

A. That  pet i t ioners,  Wi l l iam and Els ie Franck,  have fa i led to susta in

the burden of  proof ,  as requi red by sect ion 689(e)  of  the Tax Law in establ ish ing

that  they were ent . i t led to a renta l  loss,  or  that  an expense of  $21,000.00 was

incurred and proper ly  used to adjust  the cost  basis  of  the property  at  issue.

B.  That  the pet i t ion of  h l i l l iam Franck and Els ie Franck is  denied and

the Not ice of  Def ic iency issued December 20,  1976 for  the year  1973 is  susta ined

together  wi th such addi t ional  in terest  as may be lawful ry  owing.

DATED: Albany, New york STATE TAX COMMISSION

FEB 1 5 I9BO

COMMISSIONER


